












































































































































































































































authorized by Minn. Const. art, VI, sec. 2, and the post-conviction remedy

(Minn. Stat. Ch. 590 (1971)). The statutory authorization for the extraordinary
writs is contained in Minn. Stat. S480.04 (1971) and Chapters 586 (Mandamus), 587
(Prohibition), 589 (Habeas Corpus), 606 (Certior ari). The rule abolishes writs
of error.

Rule 25.22 Appeal as of Right.

Rule 25.221 Final Judgment.

This rule and Rule 25.222 (Appeal from Orders) are taken from ABA Standards,
Criminal Appeals, 1.3 (a) and 1.3 (b) (Approved Draft, 1970), and from Fed. R.
App. P. 9 (a) and 18 U.S.C.S. 3147 (b). Rule 25.221 permits the defendant to
appeal only from the final judgment except as otherwise provided in Rule 25,222
(Appeal from Specified Orders) and 25.23 (Discretionary Appeal). Under Rule
25,221 a judgment becomes final for the purpose of appeal (1) when sentence is
imposed, or (2) when imposition of sentence is stayed and defendant is placed on
probation, or if sentence is stayed for any other purpose. This does not permit

appeal when there is a continuance for the purpose of a presentence investigation,

Upon appeal from the final judgment, the Supreme Court may review denials of
motions for new trial, motions for judgment of acquittal, motions to vacate judg-
ment (the timely making of which extend the time for appeal from the judgment)
(Rule 25.253) as well as pretrial and trial rulings and orders,

Rule 25.222 Appeal from Orders.

Under Rule 25.222 the defendant may also appeal as of right (1) from an order
granting a new trial when he contends he should have had final judgment in his
favor, as for example, when he contends he is entitled to a judgment of acquittal;
(2) from an order, not on his motion, declaring him incompetent to stand trial;and

(3) from an order refusing or imposing of conditions of release. (See ABA Standards,
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Criminal Appeals 1.3 (b) (Approved Draft, 1970) and for provisions governing
appeal from orders setting or denying bail or conditions of release, see Fed.
R. App. P. 9 (a) and 18 U.S.C.S. 3147 (b).

Rule 25.23 (Discretionary Appeal) is taken from Minn. R. Civ. P, 105.

Rule 25.24 (Certification of Proceedings) continues the provisions of Minn.

Stat. S632.10 (1971).

Rule 25.25 How Appeal is Taken.

Rule 25,251 Notice of Appeal.

Under Rule 25.251, based on Fed. R. App. P. 3, an appeal is accomplished by filing
notice of appeal. The failure to take any other steps, such as service of the
notice on the attorney general and prosecuting attorney, does not affect the
validity of the appeal but may be grounds for dismissal if the Supreme Court con-
siders that appropriate.

Rule 25.252 (Contents of Notice of Appeal) is taken from Fed. R. App. P. 3 ).

Rule 25.253 Time for Taking an Appeal.

Except that the time for taking an appeal is set by this rule at 90 days instead

of 10 days, the rule follows substantially the provisions of Fed. R. App. P. 4 (b).

A timely motion for new trial (Rule 23.413), motion for judgment of acquittal
(Rule 23,3.173), or motion to vacate judgment (Rule 23.42) extends the time for
taking appeal from the judgment for 90 days from the entry of the order on the
motion. Upon appeal from the judgment the order on the post-trial motion may be
reviewed whether entered before or after judgment. A motion for new trial on the
ground of newly discévered evidence, if made within 90 days after the entry of
judgment of conviction, will also extend the time for appeal from the judgment for
a period of 90 days from the entry of the order on the motion. (By Rule 24.37 the
sentence or stay of imposition of sentence is the judgment of conviction.) The

provisions for extension of the time for appeal are based on Fed. R. App. P. 4 (b).
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Rule 25.254 (Proceedings in Forma Pauperis) contains the substance of Minn. Sup.

Ct. order of June 30, 1969, par. 13, M.S.A., following Minn. Stat. S611.22, See
also Minn. Stats. SS 611.14 (b), 611.07, subd, 3, 611.071 (1971).

Rule 25.26 (Stay of Execution) continues present Minnesota law (Minn. Stat.

$632.02 (1971)).

Rule 25.27 Release of Defendant.

Rules 25.271 and 25.272 (Conditions of Release and Burden of Proof) are adapted

from ABA Standards, Criminal Appeals, 2.5 (Approved Draft, 1970) and Fed. R. App.
P. 9 (c) and 18 U.S.C.S. 3148. These rules--25.271 and 25.272--provide that upon
appeal, if a stay of execution is granted, the conditions for defendant's release
and the factors determining those conditions shall be governed by the rules (6.21
and 6.22) applicable to pretrial release except that the defendant has the burden
of proof on the risk of non-appearance and that he is not likely to commit a
serious crime or interfere with the administration of justice and that the appeal
is not frivolous or taken for delay.

Rule 25.273 (Application for Release Pending Appeal) is adapted from ABA Standards,

Criminal Appeals 2.5 (Approved Draft, 1970) and Fed. App. R. P. 9 (b). It provides
that application for release pending appeal shall be made in the first instance to
the trial court. If the trial court denies the application or imposes conditions
of release, a motion for release or for modification of the conditions imposed by
the trial court shall be made to the Supreme Court or a justice thereof.

Rule 25.28 (Record on Appeal) adapts the provisions of Minn. R. Civ. App. P. 110.01

and 110.04 and does away with Bills of Exceptions and the settled case in criminal

cases,

Rule 25,29 (Transcript of Proceedings and Transmission of the Transcript and

Record and Form and Filing of Briefs) adopts the provisions of Minn. App. R. Civ.
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P. 110.02-110.05, 111, 130, 131, 132 except that the appellant's brief shall
contain a statement of the procedural history, and the appendix required by
Minn. App. R. Civ. P. 130.01 may, but need not, be contained in the brief.

Rule 25.2.10 (Scope of Review) is adapted from Minn. App. R. Civ. P. 103.04

except that on appeal from the final judgment it permits review of pretrial and
trial orders or rulings whenever or not a motion for new trial has been made,
and timely post-trial motions may be reviewed whether ruled upon before or after
judgment., The provision for review of any other matters in the interests of
justice was not intended to include the appellate review of sentences.

Rule 25,2.11 (Action of Appellate Court) is adapted from Minn. Stat. $632.06

(1971) except that it permits the appellate court on reversal to direct that
the conviction be reduced to a lesser offense and that the defendant be re-
sentenced by the district court accordingly.

Rule 25.3 Appeal by State,

This rule, governing appeals by the state, follows Minn. Stats. SS 632.11-632.13
(1971) except that (1) the state under Rule 25.31 may appeal from any pretrial
order except an order dismissing a complaint for lack of probable cause; (2) the
statement required of the state by Minn. Stat. S632.12 (1971) is not required;
(3) the conditions for defendant's release are governed by Rules 6.21 and 6.22
governing pretrial release (Rule 25.34); (4) the state may not appeal until after
the Omnibus Hearing under Rule 11 and all issues raised at the Omnibus Hearing
have been ruled upon by the district court; (5) the state must include all such
rulings adverse to the state in its appeal or be barred from thereafter appealing
from any omitted (Rule 25.329); and (5) if the state appeals, the defendant may
cross-appeal from any pretrial order adversely affecting him by following the
procedure prescribed by Rule 25.33. As provided by Minn. Stat. S632.11, subd. 2,

the state may not appeal after the defendant has been placed in jeopardy except
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that it is the opinion of the Advisory Committee that jeopardy attaches in a
jury case when the jury is sworn and in a trial to the court when the first wit-
ness is sworn. (See comment to Rule 21.2.)

Rule 25.327 (Attorneys' Fees), providing for payment of attorneys' fees by the

county in which the prosecution was commenced assumes that the prosecution was

commenced in a proper county.
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RULE 26 DISMISSAL

The prosecuting attorney may in writing or on the record, stating the
reasons therefor, dismiss a complaint without leave of court and an

indictment with leave of court. If the dismissal is on the record, it

26.1 By Prosecuting Attorney.
shall be transcribed and filed.
26.2 By Court.

If there is unnecessary delay by the prosecution in bringing a defendant

to trial, the court may dismiss the complaint or indictment.
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COMMENT

RULE 26 DISMISSAL

Rule 26.1 (Dismissal by Prosecuting Attorney) is adopted from F. R. Crim. P.

48 (a) except that dismissal of a complaint does not require leave of court.
As to when jeopardy attaches, see comment to Rule 21.2.

Rule 26.2 (Dismissal by Court) is taken from F. R. Crim. P. 48 (b) and takes

the place of Minn. Stat. S611.04 (1971). See also comment to Rule 11.110 relative

to the constitutional right to a speedy trial and the consequences of a denial.
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27.1

RULE 27 HARMLESS ERROR AND PLAIN ERROR

Harmless Error.

27.2

Any error, defect, irregularity or variance which does not affect sub-
stantial rights shall be disregarded.

Plain Error.

Plain errors or defects affecting substantial rights may be considered
by the court upon motions for new trial, post-trial motions, and on
appeal although they were not brought to the attention of the trial

court,
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COMMENT

RULE 27 HARMLESS ERROR AND PLAIN ERROR

Rule 27.1 (Harmless Error) comes from F. R. Crim. P. 52 (a).

Rule 27.2 (Plain Error) is adapted from F. R. Crim. P. 52 (b).




RULE 28 MOTIONS

An application to the court for an order shall be by motion. A motion other

than one made during a trial or hearing shall be in writing unless the court

or these rules permit it to be made orally. The motion shall state the grounds

upon which it is made and shall set forth the relief or order sought and may be

supported by affidavit.
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COMMENT

RULE 28 MOTIONS

Rule 28 (Motions) is taken from F. R, Crim. P. 47 and Minn. R. Civ. P. 7.02,
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RULE 29 SERVICE AND FILING OF PAPERS

Written motions other than those which are heard exparte, written notices,

and other similar papers shall be served upon each of the parties.

Whenever under these rules or by an order of court service is required or
permitted to be made upon a party represented by an attorney, the service
shall be made upon the attorney unless service upon the party himself is

ordered by the court. Service upon the attorney or upon a party shall be

made in the manner provided in civil actions or as ordered by the court or

Immediately upon the entry of an order made on a written motion subsequent
to arraignment the clerk shall mail to each party a copy thereof and shall
make a record of the mailing. Lack of notice of the entry by the clerk does
not affect the time to appeal or relieve or authorize the court to relieve

a party for failure to appeal within the time allowed, except as permitted

29,1 Service: Where Required.
29.2 Service: How Made.

as required by these rules.
29,3 Notice of Orders.

by these rules.
29.4 Filing.

Papers required to be served shall be filed with the court. Papers shall be

filed in the manner provided in civil actions.
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COMMENT

RULE 29 SERVICE AND FILING OF PAPERS

Rule 29.1 (Service: Where Required) comes from F. R. Crim. P. 49 (a).

Rule 29,2 (Service: How Made) is taken from F. R. Crim. P. 49 (b) and provides

that service upon the attorney or a party shall be made in the manner provided in
civil actions, or as ordered by the court or as provided by these rules. Minn.

R. Civ. P. 5.02 provides the method for service in civil actions. Rule 19.2 of
these rules provides how the defendant shall be served with notices of the taking
of depositions. Rules requiring notice or service are: Rules 7.1 (Rasmussen and
Spreigl notices); 9.213 (Notice of Defenses); 9.222 (Notice of Time and Place of
Discovery on Order of Court); 9.224 (Notice of Results of Discovery Following Order
of Court); 10.31 (Service of Motioms); Rule 25.251 (Notice of Appeal by Defendant);
Rule 25,322 (Notice of Appeal by State); Rule 25.33 (Cross-appeal by Defendant).

Rule 29.3 (Notice of Orders) comes from F. R. Crim. P. 49 (c) and Minn. R. Civ.

P. 77.04. Rule 25.253 provides for extension of time for taking an appeal.

Rule 29.4 (Filing) adopts F. R. Crim. P. 49 (d) and Minn. R. Civ. P. 5.04.
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RULE 30 TIME

30,1 Computation.,

Except as provided by Rules 3.223 and 4.251, time shall be computed as

follows:
The day of the act or event from which the designated period
of time begins to run shall not be included. The last day of
the period so computed shall be included, unless it is a
Saturday, a Sunday, or a legal holiday, in which event the
period runs until the end of the next day which is not a
Saturday, a Sunday, or a legal holiday. When a period of
time prescribed or allowed is less than seven days, inter-
mediate Saturdays, Sundays and legal holidays shall be ex-
cluded in the computation. As used in these rules, "legal
holiday" includes New Year's Day, Washington's Birthday
(Presidents' Birthday), Memorial Day, Independence Day,
Labor Day, Columbus Day, Veteran's Day, Thanksgiving Day,
Christmas Day, and any other day appointed as a holiday by
the President or the Congress of the United States or by the
State.

30.2 Enlargement.

When an act is required or allowed to be done at or-within a specified time,
the court for cause shown may at any time in its discretion (1) with or
without motion or notice, order the period enlarged if request therefor is
made before the expiration of the period originally prescribed or as ex-
tended by a previous order, or (2) upon motion made after the expiration

of the specified period permit the act to be done if the failure to act

was the result of excusable neglect; but the court may not extend the time
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for taking any action under Rules 23.3.173, 23.413, or 23.42 or except as

provided by Rule 25,253, the time for taking an appeal.

A written motion, other than one which may be heard exparte, and notice

of the hearing thereof shall be served not later than five days before the
time specified for the hearing unless a different period is fixed by rule
or order of court. For cause shown such an order may be made on exparte
application. When a motion is supported by affidavit, the affidavit shall

be served not less than one day before the hearing unless the court permits

Whenever a party has the right or is required to do an act within a pre-
scribed period after the service of a notice or other paper upon him and

the notice or other paper is served upon him by mail, three days shall be

30.3 For Motions; Affidavits.
them to be served at a later time.
30.4 Additional Time After Service by Mail.
added to the prescribed period.
30.5 Unaffected by Expiration.

The continued existence or the expiration of a term of court does not affect
or limit the period of time provided for the doing of any act or the taking
of any proceeding, or affect the power of the court to do any act or take

any proceeding in any action which has been pending before it,
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COMMENT

RULE 30 TIME

Rule 30.1 (Computation) adopts Minn. R. Civ. P. 6.01 except that it specifies

the legal holidays provided for by Minn.. Stat. S645.44, subd. 5 (1971). Ex-
cepted from the computation of time under this rule is the 36-hour rule for
initial appearance following an arrest provided by Rules 3.223, 4,251,

Rule 30.2 (Enlargement) is taken from F. R. Crim. P. 45 (b) and Minn. R. Civ.

P. 6,02, 1t permits an extension of time except for motions for judgment of
acquittal (Rule 23.3.173) for new trial (Rule 23.413) or to vacate judgment
(Rule 23.42). Extension of time for taking an appeal may not be enlarged except
as provided by Rule 25.253.

Rule 30.3 (For Motions; Affidavits) is taken from F. R. Crim. P. 46 (d) and Minn.

R. Civ. P. 6.04, Rule 10.3 requires notice of motions not later than three days
before the Omnibus Hearing.

Rule 30.4 (Additional Time After Service by Mail) is taken from Fed. R. Crim.

P. 45 (e) and Minn. R. Civ. P. 6.05.

Rule 30.5 (Unaffected by Expiration of Term of Court) comes from Minn. R. Civ.

P. 6.03.
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RULE 31 COURTS AND CLERKS

The district court shall be deemed open at all times for the purpose of filing
any proper paper, of issuing and returning or certifying process and of making
motions and orders. Unless the court orders otherwise, the court shall be deemed
opened at all times, except legal holidays, for the transaction of any other
business that may be presented. The clerk's office with the clerk or a deputy in
attendance shall be open during business hours on all days except Saturdays, Sun-

days, or particular legal holidays.
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COMMENT

RULE 31 COURTS AND CLERKS

Rule 31 (Courts and Clerks) is adapted from F. R. Crim. P. 56 and Minn. R. Civ.

P. 77.01. Legal holidays are defined by Minn. Stat. S645.441, subd. 5 (1971).

The rule supersedes Minn. Stats. SS 484.07, 484.08 to the extent inconsistent,
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